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Worldwide Subsidy Group LLC (a Texas limited liatlyilcompany)
dba Independent Producers Group ("IPG") hereby gabtmMemorandum
of Law In Response to Settling Devotional Claimamstten Rebuttal
Statement

IPG will present one witness:

1. Raul Galaz, a consultant to IPG.

IPG maintains that it is entitled to percentagethefPhase Il royalties

allocated to the Devotional Programming categasynare specifically set

forth in the IPGWritten Direct Statemergfiled April 15, 2016), as modified
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by its Notice of Revised Claim to 2001 Cable Royalties/@enal) (filed

May 10, 2017), but reserves its right to reviseigem in light of evidence

presented in this proceeding.
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TESTIMONY OF RAUL GALAZ
IN SUPPORT OF INDEPENDENT PRODUCERS GROUP’S
MEMORANDUM OF LAW IN RESPONSE TO
SETTLING DEVOTIONAL CLAIMANTS’
WRITTEN REBUTTAL STATEMENT
PROCEDURAL HISTORY

On October 30, 2013, the Judges had publishectifdaeral
RegisterDistribution of 2000, 2001, 2002 and 2003 Cable &tyyfunds
78 Fed. Reg. 64984 (Oct. 30, 2013). ThereinJtltges found that IPG
presented a distribution methodology that the Jsidigend to be lacking in
merit. Id. at 64999-65003. The Judges furthenébthat the Settling
Devotional Claimants (“SDC”) failed to present atdbution methodology
at all in their direct case. Id. at 65003-04.

On October 6, 2015, the United States Court of Afgptor the
District of Columbia Circuit (“DC Circuit”) issued mandate making final
its decision inSettling Devotional Claimants v. Copyright Roy&tyard
No. 13-1276 (August 14, 2015). The DC Circuit wadahe portion of the
Judges’ determination in the captioned matterdpabrtioned royalties
among claimants in the devotional programming aatggand remanded the

matter to the Judges.
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Following the Judge®rder for Proceedings on Remand and
Scheduling Orderissued on January 14, 2016, IPG and the SDC stdaimi
their respective Remand Direct Statements addigsisaissue of the
appropriate allocation of cable retransmission lt®s&payable for the years
2000 to 2003, inclusive, between and among therggipyowners
represented by IPG and those represented by the $DSuant to the
Judges’'Scheduling Order and Notice of Conclusion of Prooeg as Paper
Proceedingissued October 6, 2017, the parties filed thespective Written
Rebuttal Statements. Pursuant to the same oldeparties were allowed to
file a memorandum of law responding to such WritRabuttal Statements.

ARGUMENT
A. THE DISTRIBUTION METHODOLOGY SUBMITTED BY
IPG ON REMAND ADDRESSESALL OF THE CRITICISMS
DETAILED BY THE JUDGES TO IPG’S INITIAL
METHODOLOGY, WITH ONE EXCEPTION.

As noted, the Judges previously detailed the spemiticisms they
had of the distribution methodology proposed by IR@e initial round of
these proceedings. Those criticisms appeBisdtibution of 2000, 2001,
2002 and 2003 Cable Royalty Funds Fed. Reg. 64984, 64999-65003

(Oct. 30, 2013).
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IPG therefore modified its methodology in ordeattdress the
criticismsspecificallyarticulated by the Judges in their prior distribnt
ruling, and produced additional eviderspecificallyarticulated by the
Judges as lacking.Despite such efforts, SDC witness Mr. John Santlas
dismissed those efforts as inconsequential. Agegrib Mr. Sanders:
“In short, IPGhas done nothing to address any of the numerous
criticisms previously raised by the Judges in respdao Mr.
Galaz’s methodology, other than to remove the “Tieeiod
Weight Factor” and have the methodology “considébsdDr.

Cowan.”

SDC Rebuttal, Sanders test. at 9.

! The IPG methodology was substantially similaa tmethodology
proposed by IPG in the 1997 cable proceedings. sittieg CARP found
merit to such methodology subject to certain cadpistments. Order of
April 16, 2001, Docket no. 2000-2 CARP CD 93-97n 1@view the
Librarian of Congress altogether rejected the tesidsed on the identical
criticisms (rather than just imposing adjustmerdsy remanded the matter
back to the CARP for further proceedings. Seedh Reg. 66433,
Distribution of 1993, 1994, 1995, 1996, 1997 Cdkbyalty FundgDec. 26,
2001). Prior to remand, the proceeding was settled

The methodology IPG proposed in the initialmd of these proceedings
remedied the criticisms posed in the 1997 procesdisuch as by utilizing a
much more specific Time Period Weight Factor. icalty, however, the
standing panel altogether rejectaty use of a Time Period Weight Factor —
despite the prior panel’'s acceptance of such canakpse. 78 Fed. Reg. at
65001-65002.
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Mr. Sanders is incorrect and is aware of such fBespite Mr.
Sanders’ comprehensive statement regarding IP(&geal failure to address
all but a few of the Judges’ criticisms, IP@&emand Direct Statemelnas
addresseéeach and albf the Judges’ criticisms, bar one criticism th(®
arguesshould notbe remedied for concern that it will affect thdichéy of
the IPG methodology as applied to the devotionagamming category.

A simple comparison of IPG’s previously submittedthodology
(filed May 25, 2012; the “Initial Direct Statemehtiith its current
methodology (filed April 16, 2016; the “Remand Qtr&tatement”) reveals
these differences, including IPG’s express comnreit$ Remand Direct
Statementhat it was excluding a previously included weigbtfactor

becausef the Judges’ criticism theredf and IPG’s designation of the

2 IPG'SRemand Direct Statemergferences the Judges’ prior criticism of

a particular weighting factor and IPG’s removakath factor, i.e., a
methodological change:

“Notwithstanding, while IPG believed that implemainn of a Time
Period Weight Factor was reasonable, the CRB Inae siriticized
IPG's use of such factors. . . . Consequeifl§g's Time Period
Weight Factor that was introduced in the initiaurad of these
proceedings has now been excised from any IPG sisély

Remand Direct Statemeait pp. 23-24 (emphasis added).
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testimony of several withesses from multiple ppavceedings whose
testimony had never been previously offered inghEsceedings. See
Remand Direct Statemeait pp. 23-24. Further, in response to the Judges’
criticism that the methodology was being presebte®aul Galaz, “an
individual with no relevant training or experierineeconomics or
econometrics, a financial stake in the outcome,aapdor history of fraud”,
IPG engaged Dr. Charles Cowan to review, verifg amtique IPG’s

methodology. As set forth in Dr. Cowan'’s reporhieihh was submitted as

® The Judges also criticized that IPG’s Time Rekdeight Factor, while
being applied to 2000-2003 data, was derived fiame period viewership
from 1997. See 78 Fed. Reg. 64999, at 65001 @D¢2013). Although
IPG had additionally submitted Nielsen data reftegthat time period
viewership had not changed owlcadesthereby establishing that 1997
data could be applied to 2000-2003 for such limgagpose, the Judges’
criticism is mooted by IPG excising the Time Perdight Factor from
IPG’s revised analysis appearing in BRemand Direct Statement

* The Judges criticized “[IPG’s contention thatf80 may prefer a

program with a smaller level of viewership if tivagwership representeew
subscribers, instead of a show with a large audiémat consists only of
existingsubscribers. IPG has not, however, proffered aideece applying
such a marginal analysis.” SBestribution of the 2000, 2001, 2002 and
2003 Cable Royalty Fundg8 Fed. Reg. 64999 (Oct. 30, 2013). IPG’s
Remand Direct Statemergsponded by designating the unrefuted testimony
of six witnesses from multiple prior proceedingsiorunanimously maintain
that CSOs do not consider ratings datsger Remand Direct Statemerait
Designation of Prior Records.
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part of IPG’sRemand Direct Statemeridr. Cowan engaged in such
analysis, came to the identical results, and utetgeendorsed IPG’s
methodology, thereby disposing of most of the espi@iticisms of the
Judges. SeRemand Direct Statemertixh. IPG-7. Additional criticisms of
the prior IPG methodology were also made, and @deessed later in this
pleading.

1. IPG’s Response to the Judges’ First Category of
Criticisms — Evaluation of the IPG Methodology

As an initial matter, the Judges acknowledged toeiiacy of IPG’s
position that a CSO’s motivation is different tithat of an exhibitor such as
a broadcast station. 78 Fed. Reg. at 64999. Nuwtanding, and despite
agreeing with IPG’s general premise, the Judgésdfiao adopt IPG's
rejection of a viewer-based methodology in ordearteculate three sub-
criticisms under the heading “Evaluation of IPG Nwmtology”. Id. at 6499-
65003.

Indeed, the evidence and testimony before the 3udgel all
predecessors of the CRBusanimoughat CSOs do not subscribe to or
even review broadcaster ratings information. Tad #nd, IPG’®Remand
Direct Statemendiffers from IPG’s prior direct statement becaiise
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designated the prior testimony of numerous witre§sen prior
proceedings, all which resulted in the prior deteation that any
viewership-based methodology “measured the wroimgth Moreover,
additionaldesignated expert testimony taken in the conseictia004-2009
cable and 1999-2009 satellite proceedings, replyateaffirmed that CSOs

do not subscribe to or even review broadcastargstinformatiorf.

> In the 1998-1999 Phase | proceedings, the Libraxitopted in full the
determinations of the CARP, holding:

“The devaluation of the Nielsen study is a restithe Panel’'s
consideration of the hypothetical marketplace.[E]vidence that
demonstrated how cable operators valued each pnocaitegory was,
in the Panel’'s view, the best evidence of marketlalue. . .. The
Nielsen study was not usefobcause it measured the wrong thing

69 Fed.Reg. 3606, 3613 (Jan. 26, 2004), Docke2B@1-8 CARP CD 98-
99 (emphasis added).

Such determination cited the Direct and Relbtistimony of John
Fuller, James Trautman, Michael Egan, Judith Aleerd Gregory Rosston,
Docket No. 2001-8 CARP CD 98-99 (Phas®Istribution of 1998 and
1999 Cable Royalty FundsAll of the cited testimony was designated by
IPG in the current proceeding.

® Testimony of Michael Egan at pp. 105-211 (ApB| 2015), Docket No.
2012-6 CRB CD 2004-2009 (Phase 1), consolidatett Wocket No. 2012-
7 CRB SD 1999-2009 (Phase IDistribution of 2004-2009 Cable Royalty
Funds, and 999-2009 Satellite Royalty Funds
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The foregoing designated testimony, which is albeawing, was not
before the Judges in the initial round of this gexing. Had it been, then
the pre-ordained reswghouldhave been for the Judges to adopt such
unrefuted testimony and resulting determinatiothefLibrarian, rather than
assert the three criticisms of the IPG methodolbgy were articulated. In
the absence of such testimony, the Judges impligjected the concepts
reflected in the foregoing observations and rulialgsutactual CSO
proclivities, and held that tHeypotheticalCSO would utilize viewership
principally as a heuristic to estimate how the addiof any given program
might change the CSO'’s subscriber revenue. 78Regl. at 64993. There
was, in fact, no evidence or testimony to supgost tonclusion, which even
prompted the Judges to state:

“Dismayingly, none of the parties proffered adnbési
testimony (written or oral) of a witness with knedfe of CSO
programming.”
78 Fed. Reg. at fn. 28. The Judges now have b#fers unrefuted
testimony regarding the fact that CSOs do not clandiroadcast ratings
when selecting which programming they will retrartsm

Conspicuously, Mr. Sanders makes no referendeettestimony

designated in the IPRemand Direct Statementhis is curious for the
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evident fact that IPG already alerted the SDC &oslignificance of such
designated testimony in a prior pleadin@y all appearances, Mr. Sanders
simply attempted to gloss over the existence o ®wdence by ignoring it.
Notwithstanding the foregoing, certain observatishould be made
regarding the three sub-criticisms articulatedh®yludges during the first
round of proceedings. According to the Judges:
“First, the maximization of subscriber revenueewels is not
divorced from viewership levels. Rather, a CSO waitract
subscribers on a distantly retransmitted statidy tanthe
extent that the programs it offered were demanged b
consumers who intended to view the programs. Indeezh
IPG’s expert witness, Dr. Robinson, acknowledged, im her
professional experience, viewership was a factoetermining
the value of a retransmitted television prograr@/X3 Tr. at
1219-21 (Robinson).”
As an initial matter, the Judges’ statement failslarify which

“viewership levels” to which it is referring, i.exhether the Judges are

referring to thébroadcastewiewership levels or thESOviewership levels.

’ The SDC previously moved to strike IP®emand Direct Statement
asserting no change in the methodology submitted®yin the initial
round of proceedings. In response thereto, IPGtified the means by
which suchRemand Direct Statemewsiried from the written direct
statement in the initial round of proceedings,udahg the significance of
the designated testimony. 3&& Opposition to SDC Motion to Strike
Written Direct Statemenat 2-3 (filed April 20, 2017).
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In fact, and as noted above, all evidence andiesty demonstrates that
subscriber revenues or levetslivorced frombroadcasteviewership

levels. To the extent that the Judges intendeld seference to mean the
viewership of programming vis-a-vis the CSO delyé¢here isn't even any
evidence that such measurements exist for retréi@shgrogramming, much
less that CSOs subscribe to such data or everedesth data in a
hypothetical environment. In fact, the mere faettthe MPAA has engaged
Nielsen Media Research to create such “specialestidttempting to obtain
such viewership information in certain proceedirgftects that such
information is not freely available, and not gefigrgenerated.

Second, as an apparent attempt to assert an aamegginst interest,
the Judges attributed IPG witness Dr. Laura Rolpingith the position that
“viewership was a factor in determining the valfi@ oetransmitted
television program”, citing a portion of her tesbny. In fact, such
statement distorts Dr. Robinson’s testimony. Atitfentified passage, Dr.
Robinson was articulating how her prior professi@malysis as to the value
of the “America’s Got Talent” television show coasied various factors,
including viewership.Of course the popularity and viewership of a

television show relates to its value to broadcasted advertisers for
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broadcast; such fact has never been an issue. ‘doya no time did Dr.
Robinson assert that her analysis of retransmigsiemfor the television
program consider the program’s viewership. Soleviimerica’s Got
Talent” is a “retransmitted program”, and whileéwership” is a factor
affecting the program’s value, nothing in Dr. R@mn’s testimony suggests
that she previously considered viewership as afgcbrrelative or
otherwise) affecting the program’s retransmissiest
As a second sub-criticism, the Judges again agveébdan IPG-
asserted concept, one that was raised by IPG ascatual critique of
viewer-based methodologies:
“[S]ince a CSO is concerned about which prograras th
marginal subscriber might prefer, a CSO may praferogram
with a smaller level of viewership if that vieweisinepresents
new subscribers, instead of a show with a largéeaad that
consists only of existing subscribers.”
78 Fed. Reg. at 64999. Notwithstanding their agere with IPG’s
conceptual critique, the Judges tloetticizedthat IPG had not “proffered

any evidence applying such a marginal analysiberpresent proceeding”.

Id. At such time, this criticism appeared mispthéar the evident reason

8 Testimony of Dr. Robinson at 1219-1221 (June 63201
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that the Judges simultaneously cited two experiastes for the proposition
that such an analysis may not even be possiblieidimg the testimony of a
non-IPG expert withess whom had free access toergwp data yet
nonetheless testified that such an approach wegjdire a “more
sophisticated” analysithan the parties’ evidence permitted in this
proceeding Id. citing Test. of Jeffrey Gray, at 547 (June 4, 2013).

While the criticism appeared misplaced at the tmeause of
unrefuted testimony of experts that was cited leyindges, at this point in
time it would befurther misplaced because IPG’s newly-designated
testimony affirms this concept.

Consequently, the Judges utilized a concept émbleen affirmed in
prior distribution proceedings asaticism of viewership-based
methodologies, i.e., that viewership is not synooyswith CSO
subscribership, to critique IPG’s non-viewershigdmethodology, even
though the only party retaining viewership datarasikledged that
insufficient data exists to perform such analydoreover, and regardless
of whether IPG could somehow quantify such mattéesnewly designated

testimony nonetheless affirms the validity of saeakicism with specific
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examples, regardless of whether the overall efiestich concept could be
capable of quantificationh.

Finally, as a third sub-criticism, the Judges rtaned that the IPG
methodology “is not true to its own critique of i@wership-based analysis”,
presumably because of IPG’s utilization of a “TiReriod Weight Factor”.
75 Fed. Reg. at 65000. Regardless of the mergsdf criticisnt’ it is
moot because IPG excised the Time Period WeighbF&om its analysis

in this remand proceeding.

° For example, Michael Egan, a multi-decade vetefghe cable television
industry, repeatedly confirmed that viewershipngsi are not considered:

“I'm not aware of a single cable television MSOgreomming group,
very sophisticated, who want to subscribe to Nrelsgings.”

Testimony of Michael Egan at 151 (April 15, 2015@cket No. 2012-6
CRB CD 2004-2009 (Phase IlI), consolidated with adko. 2012-7 CRB
SD 1999-2009 (Phase ).

Mr. Egan also confirmed the prevalence ofprmming that garnished
abysmally low ratings, but was included on a CS@sup of retransmitted
programming because of the marginal value it ctkatech as state
legislature proceedings and foreign language progriag. Id. at pp. 126t
seq, 152et seq

19 As noted previously, in the 1997 cable procegslifPhase II), the only
criticism of the Time Period Weight Factor eithgrlBG’s adversary (the
MPAA) or the CARP, was that it was not sufficiensiyecific as to time

period, not that such factor should not be utilized
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In sum, and contrary to the comprehensive stateofdvir. Sanders,
IPG responded to the initial category of criticisiexged by the Judges with
modifications to the IPG methodology, and the sdsion of evidence vis-
a-vis designated testimony.

2. IPG’s Response to the Judges’ Second Cateqory of
Criticisms — The Testimony of Mr. Galaz

For reasons set forth in the Judges’ ruling inititéal round of
proceedings, they concluded that Mr. Raul Galdanamperfect
messenger” to convey the IPG methodology. Citsdes include a 2002
criminal conviction, relatives that are owners @, and that he is not an
expert on econometrics. According to the Juddey, yave “serious
consideration” to bar Mr. Galaz’ testimony, butteesd opted to allow the
testimony but give it no weight. Finally, the Jedgioted that Mr. Galaz
had not indicated that he had any experience wgrkinor on behalf of a
CSO. 78 Fed. Reg. at 65000.

It is currently 2018. The circumstances regardiigGalaz’ 2002
criminal conviction have been vetted extensivelipbethe Judges,

including in response to regulations unilaterallgpgosed by the Judges that
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could preclude participation by Mr. Galaz in theseceedings, or any entity
that employed hint* They need not be repeated at this juncture, éxoep
note that the conviction is so old that the FedRrdes of Evidence already

generally bar its consideratioh.Nor has there ever been confusion during

1 SeeComments of Worldwide Subsidy Group LLC to Prop&add
Regarding Violation of Standards of CondaodComments of Worldwide
Subsidy Group LLC to Proposed Rule Regarding Mmtabf Standards of
Conduct Docket no. 17-CRB-0013 RM (filed May 22, 2017).

12 Federal Rule of Evidence 609(a) generally pernmitatéack on a
witness’s character for truthfulness by evidenca ofiminal conviction.
However, when the conviction is more than 10 ye#&tsRule 609(b)
prohibits its use for impeachment unless “(1) nsbative value,
supported by specific facts and circumstances taatially outweighs it
prejudicial effect,” and (2) the proponent of iewgives “advance written
notice its intent to use such evidence so thabther party has a fair
opportunity to contest such use”.

As a result, “[e]vidence of convictions ovérylears old generally is
presumed to be inadmissibleand the proponent of the evider®sars
the burden of showing its admissibility" 81 Am.Jur.2d Witnesses § 880
(2009), footnotes omittedee alsdJnited States v. Brown&29 F.2d
760, 763 (9th Cir. 1987) (proponent of evidenceldfconvictions bears
burden of showing that the evidence's probativaeralbstantially
outweighs is prejudicial effect)See alsd-ed.R.Evid. 609 (b), Advisory
Committee Notes ("after ten years following a palsoelease from
confinement (or from the date of his convictiorg firobative value of
the conviction with respect to that person's critlildiminish[es] to a
point where it should no longer be admissiblelfi]t is intended that
convictions over 10 years old will be admitted veryarely and only in
exceptional circumstancey. [emphasis added]
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the pendency of proceedings that IPG was a familyenl businest’ Nor
has there ever been a requirement that a diswibatiethodology must be
submitted by an expert in econometrics. Multipktrdbution
methodologies have been submitted in these disiibproceedings by
non-experts in econometrics and, in fact, the oniypeting methodology in
this remand proceeding is submitted by an individda. Sanders, who is
not an expert in econometrit’s Finally, and similarly, there has never been
a requirement that a distribution methodology ninessubmitted by an
individual whom has worked for or on behalf of a@SNo regulation of
such sort has ever existed, multiple distributicethndologies have been
submitted in distribution proceedings by persormd Have never worked for

or on behalf of a CSO, and again, the only compeatiethodologies in this

¥ The Judges’ suggestion that Mr. Galaz’ testimsimyuld be disregarded
because “he clearly has a self-interest” (78 Fedy. Rt 65000) is belied by
the fact that absolutely no evidence was elicitedixists, to suggest that a
self-interest exists. That is, it was pure conjeein the part of the Judges
that, if had been alleged during the proceedingsldchave been
appropriately addressed. It was not, howeverthéarand more
importantly, such criticism failed to identify aayea where Mr. Galaz’
testimony was ostensibly influenced by a supposetf-interest”.

4 As discussed herein, IPG’s methodology has hefets been validated
by an expert in econometrics, Dr. Charles Cowarmgsstexpert report is

attached as Exhibit IPG-7 to IPGmand Direct Statement
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proceeding (including during the initial stage) édeen submitted by
individuals who have never worked for or on beloéila CSO for the
purpose of evaluating retransmitted signals.

Despite these rather obvious comparisons betweeiGkiaz and
other witnesses appearing in the initial round, mom remand, of this
proceeding, no comparable criticism was made df suaividuals in the
Judges’ published determination following the aditiound of proceedings.
More importantly, while the Judges’ prior ruling kes abundantly clear that
the Judges were generally inclined to disregdlrdf Mr. Galaz’ testimony,
and then actually did disregaatl such testimony, one notable omission
existed in the Judges’ opinion.

Specifically omitted was that fact thaitno point was the

truthfulness of any statement by Mr. Galaz challengd in the initial

proceeding by any IPG adversary.All data relied on by Mr. Galaz was

produced to and vetted by IPG’s adversaries, atigeiisingle instance
where a mistake was identified, Mr. Galaz explaitredbasis of such
mistake and modified the results of the IPG stuzbpedingly. This

monumental fact seems to have been overlookedeoyutiges, and while a
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great deal of explanation was provided by the Jsidgéheir initial
determination to rationalia@hythey should challenge the credibility of Mr.
Galaz and disregaill of his testimony, no explanation was providedoas t
what testimony should be found lacking in credipjlor what testimony (if
lacking in credibility) would affect the IPG methaldgical results.

Notwithstanding, in order to address the Judg@sédtconcerns from
the initial proceeding, in the current remand pealieg IPG engaged an
econometrics expert to review the IPG methodology @nfirm its results.
Specifically, IPG engaged Dr. Charles Cowan toawvyiverify, and critique
IPG’s methodology. As set forth in Dr. Cowan’sagpwhich was
submitted as part of IPGRemand Direct Statemedr. Cowan engaged in
such analysis, came to the identical results, #idately endorsed IPG’s
methodology.

Notably, although Dr. Cowan was not the designegheflPG
methodology, in significant manner his endorsenteeteof stands no
different than prior endorsements of methodology there not designed by
the endorser, including the endorsements by Mm Edanders in the 1998-
1999 cable proceedings (Phase 1), 1999-2009 satptoceedings (Phase

1), and 2004-2009 cable proceedings (Phase I&thodologies.
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Nonetheless, Dr. Cowan’s endorsement is distincovle extent that Dr.
Cowan is actually an expert in econometrics (unlike Sanders), was able
to communicate with the methodology designer, aad able to manipulate
the methodology as he saw fit, unlike certain of Beinders’ prior
endorsements.

Nonetheless, Mr. Sanders, who is neither an ecotmm®iexpert, nor
has any experience with CSO decision-making, npee&nce with
cable/satellite retransmission in general (se@)nincredulously asserts that

IPG’s reliance on Dr. Cowan'’s report “falls shorBanders test. at 7. The

> |n the 1998-1999 cable proceedings (Phase B)SIAC presented the
results of a study that was not presented by ggyder (who remains
unknown, but was endorsed by the SDC expert (Mr. Johrl&ah a decade
after its making, without any opportunity for reis or manipulation, and
only after the study results (not the complete y818) were taken from an
inoperable hard drive found in the basement ofrapzder programmer
previously employed by the MPAA. See generdllydler Denying IPG
Motion to Strike Portions of SDC Written Direct tet@ment(May 2, 2014),
Docket No. 2008-1 CRB CD 1998-1999 (Phase II).

In the 1999-2009 satellite and 2004-2009 cphdeeedings (Phase 1),
Mr. Sanders endorsed methodologies presented bigrkein Erdem. See
Amended Written Direct Statement of Settling Dewali Claimantgfiled
July 8, 2014), Docket no. 2012-7 CRB SD 1999-2@®%a&e 1), and
Amended Written Direct Statement of Settling Dewali Claimantgfiled
July 8, 2014), Docket no. 2012-6 CRB CD 2004-20@8aie I1).
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one area of which Mr. Sanders was capable of yasgit- IPG’s
mathematical computations — was botched by the &OMr. Sanders.
See infra. Nevertheless, Mr. Sanders disregaatsnbre verification of the
IPG methodological results disposes of all crititgsregarding the accuracy
of Mr. Galaz’ computations, which were nonethelgssady subject to
verification by the SDC.

Further, Mr. Sanders purposely misrepresents Dwahés stated
engagement. At page 8 of his report, Mr. Sand&serés that Dr. Cowan'’s
engagement was merely “to consider the computatlatdPG has
performed in the past and provide the results @¢hcomputations in this
case”. Sanders test. at 8. Conveniently, Mr. 8emndmits the opening
phrase of such portion of Dr. Cowan’s testimonyevamn Dr. Cowan
testifies, ‘As part of my assignment, | was asked to consider the
computations that IPG has performed in the pasipaoxdde the results of
these computations in this case”. IR@mand Direct Statemeritest. of
Cowan at para. 30 (emphasis added).

As was obvious, Dr. Cowan’s engagement was sigmiflg broader
than verification of computations. After indicagithe impossibility of

performing a Shapley analysis with data availabte2000-2003, Dr. Cowan
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states “As aiable alternativel present in this report a set of estimates that
relies on a calculation that the Judges have pusljaccepted® Remand
Direct StatementCowan Report at p. 2 (emphasis added). Not&bly,
Cowan submits the results as were submitted apHPG'’s revised
analysis, making clear that the “viable alterndtiyat is being submitted is
IPG’s revised analysis. Notably, no challenge to@obwan’s qualifications
for his expert opinions was asserted by the SDC.

In sum, and contrary to the comprehensive stateofdvir. Sanders,
IPG responded to the second category of criticievied by the Judges by
seeking and securing review, verification, andauig of the IPG
methodology by an econometrics expert, who ultilgagadorsed IPG’s
methodology. Although IPG disputes the validitytloé Judges’ second
category of criticisms, IPG’s response thereto obsty disposes of such

ISsues.

8 Mr. Sanders purposely misrepresents Dr. Cowstatement to suggest
that Dr. Cowan was under the impression that IR@& methodological
version was “accepted” by the Judges. Sandersatgsara. 7. Obviously,
that was not Dr. Cowan'’s statement or meaning,saveral references in
Dr. Cowan'’s testimony makes that clear. Dr. Cowagference, as it
clearly states, was to the calculations that IPGgraviously submitted, for
which there was no issue with accuracy.
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3. IPG’s Response to the Judges’ Third Cateqgory of
Criticisms — Additional Problems with the IPG
Methodology.

Finally, the Judges’ determination in the initialnd of these
proceedings identified seven sub-criticisms ofl®® methodology. As the
following reflects, IPG responded to those subiaisiins.

IPG’s concept that all retransmitted programs be cenpensated

The Judges’ first sub-criticism is to take issuéhwihe IPG concept that all
retransmitted programs require compensation, évttetrie is no evidence of
viewership. 78 Fed. Reg. at 65000. Accordindheodudges:

“Even if viewership as a metric for determining atiies may

be subject to some adjustment in light of the eamno

incentives facing a CSO, there is certainly nodasallow for

compensation in the absence of any evidence ofersvip.”
Id. Further to IPG’s concept, the Judges rejetitechotion that failure to
compensate a retransmitted program was constilyjoimpermissible,
citing other instances in which there are outrigtteptions to a copyright
owner’s exclusive rights. Id. at fn. 59.

Several observations can be made regarding tegdorg criticism.

First, the Judges draw comparison to circumstaimcesich there are

defined exceptions to a copyright owner’s exclusigats. That is not the
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circumstance here. Section 111 of the Copyrightphavides a compulsory
license to cable system operat@iseadyacknowledging that a defined
right exists. That is, nothing in Section 111 segjg that the failure of a
copyright owner to prove viewership of their resamtted work denies such
owner any entitlement to retransmission royaltiesfact, and
distinguishable from the examples mentioned in Whautright exceptions”
exist to a copyright owner’s rights, a compulsocghse denies the
copyright owner the entitlement to negotiate anlgeedirectly with the CSO.
As such, allowing a CSO to retransmit a programnttienying a copyright
owner any portion of the retransmission royaltiesaaly derived therefrom,
Is the equivalent of obtaining groceries at a stthren not paying for them
because they were not ultimately used. No diffidyehan the groceries
example, the value of the copyrighted programmengjiinished, the
copyright owner’s ability to license the work t@t&SO is interrupted, and
yet the copyright owner is not compensated.

In fact, fair comparison can be made to the cosgyllicense
afforded by Section 115 of the Copyright Act fondeamatic musical
works. Therein, a compulsory license fee is pardafl phonorecords

“distributed” by the licensee that embody the I&®eth musical composition.
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A phonorecord is considered “distributed” if theqmer exercising the
compulsory license has “voluntarily and permanep#yted with its
possession.” Id. at Section 115(c)(2). Thatasreguirement exists that the
phonorecord must actually be playedeven paid far Rather, it is enough
that the phonorecord has merely been “distributédd. differently, the
provisions of Section 111 do not impose a requirdroéviewing, but
unlike phonorecords embodying musical compositibas are subject to a
compulsory license, the copyrighted goods havedirdeen paid for
pursuant to a compulsory license. A fair comparisbthe compulsory
license afforded to CSOs and entities obtainingrapulsory license under
Section 115 of the Copyright Act warrants that w@Wership” prerequisite
be imposed by the Judges as a condition of compensader Section 111
of the Copyright Act.

Moreover, certain practical observations can bdara the Judges’
criticism. The criticism seemingly forgets that the onlyitence” of
viewership available is Nielsen data. The Nieldata with which parties in
the initial and remand proceedings are working hapeatedly
demonstrated there to be “zero viewing” issues,re/peograms and

broadcasts are regularly attributed no viewerspitkesommon sense to the
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contrary. In connection with Nielsen data utilizzdthe MPAA in the
initial round of these proceedings, “zero viewirggproximated 76%-82%
during the years 2000-2003, and a wopping 66% fGNAChicago, despite
that station having 32.7 Million distant cable sufisers'” The “local”
Nielsen data utilized by the SDC in this remandccpamling fares no better,
and IPG's rebuttal statement in this proceedinggo® significant detail
and analysis as to the shortcomings of the “lobl¢isen data relied on by
the SDC'®

The point, as explained extensively in the aforeroard rebuttal
testimony, is that whatever problems exist withrtzeiewing” are
exacerbated when applied to smaller and smallegoates, such as the
devotional programming category, or even singutagmams. If the Judges
are apt to impose a “proven viewership” preregeigiat appears nowhere in

the Section 111 provisions, and the only datadhatestablish viewing is

" SedPG Rebuttal to the Written Direct Statement of MRAA-
Represented Program Suppliers, Testimony of Ralaz&a pp. 18-19,
(May 15, 2013).

8 SeeTestimony of Raul Galdm support oindependent Producer Group
Rebuttal to the Written Direct Statement of theliBgtDevotional
Claimants at 20-30 (Jan. 8, 2018).
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Nielsen data that largely fails to attribute viesrep even when common
sense demonstrates its existence, many programshiald equitably be
entitled royalties will be denied such royaltfés.

Second, and equally compelling, the Judges now bafore them
unrefuted designated testimony of six witnesses fmaultiple prior
proceedings, who unanimously maintain that CSOsad@onsider ratings
data,ever, and affirming that CSOs do not consider broadcstgs when
selecting which programming they will retransnftemand Direct
Statementat Designation of Prior Records. That is, thielewce and
testimonycurrently before the Judges, and all predecessors of the GRB
unanimoughat CSOs do not subscribe to or even review lwastdr ratings
information. See supra. As such, the Judgestism that viewership
figures can equate to relative market value, stilgpely to “some
adjustment” appeared to be significantly misplagedticularly in light of

the Judges’ simultaneous observation that “norteeparties proffered

19 Of course, this also begs the question why dewat programmers, who
typically purchase airtime, would bother doing sthat programming is not
generally viewed.
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admissible testimony (written or oral) of a witneath knowledge of CSO
programming.”

IPG’s selection of sample stationsThe Judges’ second sub-

criticism was that IPG’s “sample” of stations waset selected in a
statistically random manner. 78 Fed. Reg. at 6500.

No differently than in the initial round of thesmpeedings, IPG’s
Remand Direct Statemergports the results of IPG’s sample of the top-200
231 retransmitted stations during 2000-2003, rardaedrding to their
number of distant cable subscribeRemand Direct Statemeat 18et seq
Consequently, while the Judges could surmise tptle® same criticism
against the IPG methodology in this remand procegdiuch criticism
would be ill-placed for a few reasons.

First, it cannot be overlooked that the Judges@edewithout
adjustment a far less penetrating sample of s&ftiothe initial round of
proceedings. Specifically, the expert withessher Motion Picture
Association of America (“MPAA”), Dr. Jeffrey Graytilized arandom
sampleof 71 stations taken fromreon-random samplef the approximately

120 top stations from 2000-2003, ranked accordamgesunclear
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combination of distant cable subscribers and distees generated selected
by non-expert Marsha Kessler.

Obviously, a random sample taken from a non-ransample still
generates a non-random sample. Notwithstandinfgimitial round of
proceedings the Judges persisted in characteiinGray’s sample as a
“random sample”, and relied on the results of Diay® sample without
adjustment for the benefit of IPG, despite ackndgieg that there was no
means to determine whether such 71 stations (wierk comprised
overwhelmingly of network-affiliated stations ownleg MPAA member
companies) disproportionately benefited the MPAMs such, and despite
these obvious concerns, the Judges accepted walkdugtment the results
of a non-random sample of stations that was ond-the size of the non-
random sample relied on by IPG.

No allegation was made that IPG engaged in any leabigs in its
station selection, which was based solely on in&diom reported by Cable
Data Corporation as to the most significantly cabteansmitted stations.

No allegation was made that any different resuttsilal have followed had

20 See discussion, 78 Fed. Reg. at 64996.
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IPG engaged in a random sample of 1,000+ staffofdo evidence was
presented by any witness (econometric expert araike) to suggest that
IPG’s sample was misrepresentative of the aggregaential sample.
IPG’s response to the issue, as it is now, wasitthabn-random
station selection was intended and is superiorusc# G’s methodology is
looking at the exposure of programs to the CSOsateagenerating the
retransmission fees. Because the top 200 stagicomunt for the vast
amount of fees generated, alternatively utilizimgradom sample that
potentially incorporates information from an adu@l 500-800 stations
with de minimusetransmission would only reduce the significanicthe
sample. In fact, IPG defends its analysis on tioemds that it i® census of

stations generating 94%96% of the retransmission feesand no evidence

has been presented or exists to suggest thatdhé%a6% of generated fees
would affect IPG or SDC disproportionately.
Quite evidently, IPG’s station sample was criticizkespite there

being no evidence of disproportionate effect on @ayy, while a

L As has been previously noted by IPG, at a cegaint the cost for
obtaining station programming data actually excekdsntirety of
retransmission royalties generated by the station.
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dramatically smaller sample utilizing admittedlyageeptable sampling
procedures was accepted, without adjustment. ©Omlsasis alone, it was
inequitable to criticize IPG sampling process, mieds discard it as
unreliable.

In any event, given the fact that the remand prdiogenow addresses
only devotional programming, which constitutes akedly smaller
percentage of the overall retransmitted programrtiiag the program
suppliers category, the omission of a single statiould have dramatic
consequences to the allocation of royalties betwénand the SDC.
Certain stations have disproportionately higher am® of devotional
programming, and there is little confidence thathsstations equally exhibit
IPG versus SDC programming. For this reason, tokigion of a station
that has a disproportionately high percentage GféP SDC programming
will, predictably, disproportionately affect tharaiuted value to the group
of IPG or SDC programming. As such, IPG contehds, in the absence of
there being any demonstrable difference betweetPtBesampled stations
generating 94%-96% of the cable retransmission e the non-sampled
stations generating 4%-6% of the cable retransondses, IPG’s station

sample selection is amply acceptable.
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In sum, IPG’s station sample selection should kel sufficiently
acceptable, no differently than Dr. Gray’s stasample, and acknowledged
as sufficiently representative of the stations gativey 2000-2003 cable
retransmission royalties.

IPG’s use of a Station Weight Factor The Judges’ third sub-

criticism appears to be yet another criticism & tiitimate issue in the
initial round of proceedings, i.e., the relevantgiewership data,
contending that IPG “grossly ignores viewershif‘the Judges observed that
under the IPG methodology, programs appearingeasdime time and on the
same station, may have dramatically different vieshgp, yet are weighted
the same.

It is curious how the IPG methodology could be fdtm “grossly
ignore viewership”, when its expressly stated meétthagical predicate
(taken from the testimony and determinations of GfR&lecessors) was that
viewership-based methodologies “measure the wroing't, so that
broadcast-by-broadcast viewership data would naopsidered. No
different than the Judges’ focus on the Stationgielractor as “ignoring
viewership”, the Judges could just have easilyatzeed all other factors that

contribute to form the IPG methodology, such as.#egth of a particular
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broadcast, the Time Period Weight Factor, or thalyer of retransmitted
broadcasts of a retransmitted program, none oftwtonsider broadcast-by-
broadcast viewership. IPG does not, nor everihaelkided broadcast-by-
broadcast viewership data as part of its methogologs explained the
theoretical issue with doing so, and explained phiair testimony and
determinations of expert witnesses hamanimouslyrejected viewership
data as a factor affecting CSO decision-making.séh, it appears
misplaced to criticize as “grossly ignoring” a facthat is theoretically at
odds with a proposed methodology, and expresssri@ssto be as such.

It is undisputed that programming appearing astmae time and on
the same station could have dramatically diffexesvership, and extreme
examples will always exist. The issue, of coursghy such fact would
matter if viewership is unanimously rejected byeadperts who have ever
testified as to CSO proclivities, and even if d dnatter, why it would
matter when comparing only two programs when thodsaf comparisons
can be made that are advantageous to either IR&aor adverse party.

Notably, while the Judges accepted the MPAA-preffleargument,
they did not ask the MPAA thabviousquestion, i.e., whether an analysis

was conducted to determine if such effect workegmiportionately to
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IPG’s benefit? Presumably, it did not, or the MPAA would have
volunteered such information. Moreover, even aticgphe relevance of
viewership (to which all evidence reflects the cant) the examples that
were utilized were not valid, as they failed to ma&lomparison of
programming that was proximately broadcast, or gregramming
appearing on the same day of week. Such exampl&hwave been more
relevant, to reflecting whether there was conscsten the viewership
figures reported by Nielsen and Dr. Gray.

But again, the sub-criticism is addressed and edfoy IPG’s
designated testimony of multiple witnesses, whosmais any significance
to viewership factors. See supra. On such bmgs;riticism that IPG

“grossly ignored viewership” is mis-placed. Moreoyas regards the

2 A poignant example arose following the 1997 eabsbceeding (Phase
[I). The initial decision of the CARP found certassues with the
methodology presented by IPG. The MPAA had attddke IPG
methodology, but engaged in no analysis as to tleattfiable effect of the
criticisms, despite having the data to do so. CTARP discounted IPG’s
share on the presumption that such analytical ssaweked to IPG’s
advantage. Order of April 16, 2001, Docket no.®Q0CARP CD 93-97.
However, after IPG recalculated its figures in ordeaddress the criticisms,
IPG’s percentage claiincreased Coincidentally, the identical effect has
occurred following IPG’s excise of its Time Peritight Factor from its
analysis.
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criticism’s application to the remand proceedingigmificant distinction
must further be made even if the criticism wererefiited. In the initial
round of these proceedings, the comparison utilggegart of the criticism
was between the IPG-ascribed values, the Nielstardiviewership figures
derived from CSO exhibition, and Dr. Gray's distair@wership figures. No
such comparison has been presented by Mr. Samibersould he do so, as
the SDC is dealing solely with “local” Nielsen viewghip figures.

In sum, and contrary to the comprehensive stateofdvt. Sanders,
IPG responded to the Judges’ sub-criticism by thmrsssion of evidence
vis-a-vis its designated testimony.

IPG’s use of a Time Period Weight Factor Similar to above, the

Judges’ fourth and fifth sub-criticisms challendB&’s application of a
Time Period Weight Factor, both as ignoring viewgrsand for its
application of 1997 daypart data to 2000-2003 braats. As noted above,
IPG’s prior use of such a factor was critiquedha 1997 cable proceeding
(Phase 1) only for its generality, yet in the @nt proceedings the standing
panel altogether rejecteshy use of a Time Period Weight Factor. 78 Fed.

Reg. at 65001.
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As even Mr. Sanders appears to have acknowledg&lhas excised
the Time Period Weight Factor in response to tlugds' prior criticisms
thereof. Ironically, the critique of IPG’s Time i Weight Factor in the
initial proceedings came without any assessmemP@ys adversaries as to
the effect of removing such factor. As the reclatad results of the IPG
methodology demonstrate, doing so has actuatiyeasedhe percentages
to which IPG is entitled in the devotional prograimgicategory.

Obviously, IPG’s excise of the Time Period Weighttér should
moot the Judges’ fourth and fifth sub-criticismtlas factor no longer exists
to be criticized. Nevertheless, not happy aboeséresults, Mr. Sanders, a
non-expert in econometrics, now attempts to charaet the various
elements comprising the IPG methodology as indepatrfadintenable”
factors. Sanders test. at para. 6. In order Igtdxchis criticism, Mr.
Sanders cites the Judges’ criticism of a methodottsigned by Dr.
Robinson in the 1998-1999 cable proceeding (PHaséherein different
independentactors were compared with each other side-by-@diet fn.
23), demonstrably different than with the IPG metillogy wherein

different factors are factored against each oth@roduce an ultimate
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result?® Given Mr. Sanders’ evident misunderstanding efdignificance of
such distinction, or the methodology that was desiigby Dr. Robinson that
was being addressed, such criticism is meaningiedshould be given no
weight.

IPG’s erred application of daypart data in its Time Period Weight

Factor. As its sixth sub-criticism, the Judges noted thatreported results
of the IPG methodology in the initial round of peecings did not utilize the
daypart data described by Mr. Galaz in his testynbnt rather the daypart
data utilized by IPG from the prior 1997 cable medings (Phase II).

According to the Judges, “the Judges cannot stiiteany confidence that

3 Similarly, the SDC designate in their rebuttabpwritten testimony of
Erkan Erdem, requesting that the Judges pay pkatiattention to pages 5-7
and 10-11 thereof. As set forth therein, Dr. Erdeiticizes the use of

“program length”, “number of subscribers” and “fegmerated” as
measures of “relative market value”.

As has been statad nauseunm response, such criticism might be
warranted if the IPG methodology viewady of these factors
independently. The IPG methodology presentedigwrdmand proceeding
does nat Dr. Erdem’s designated testimony was originphgvided in
response to Dr. Laura Robinson’s proposed methggatothe 1998-1999
cable proceeding (Phase Il), which did considehdactors independently.
As such, whatever significance the Judges mayattito the SDC'’s
designated testimony, including the criticism appepat fn. 23 to Mr.

Sander’s testimony, is irrelevant. It should fertbe observed that the IPG
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these rather significant errors—all of which wobhkve substantially
inflated IPG’s allocation and were left uncorrectedil they were disclosed
in Dr. Gray’s Written Rebuttal Testimony—were nlo¢ toroduct of design
rather than inadvertence.

Initially, the fact that the Time Period Weight E@chas been excised
from IPG’sRemand Direct Statemealfready moots the criticism.
Nonetheless, there was literally no evidence t@essgthat the use of the
daypart data from the prior proceedings was angthore than an
inadvertent error. Appreciating how such factasigtegrated in complex
computer programs, the error was as simple astsgentegration of a file
that was labeled substantially similar to the ideshfile.

More to the point, errors occur, particularly wrdealing with
complex databases. In fact, in the current 2011B2fble proceedings
(allocation phase) and even in this distributioogeeding, multiple
significant calculation errors have been discoverethe part of expert
witnesses, resulting in a plethora of filings amegdrior calculations. In

total, more than a half-dozen amended direct sextésrhave been filed by

methodology submitted in this remand proceedings chaet even consider

“fees generated”, iany capacity.
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parties other than IPG during the last year. Tggest that IPG’s single
misapplication was by design rather than inadvesgeaven though all data
underlying the IPG was openly produced and expdotée scrutinized, was
clearly conjecture by the Judges.

IPG’s allegedde facto reliance on viewership as a value factor

Finally, as its seventh sub-criticism, the Judge=eded that the IPG
methodology, while eschewing viewership as a facsate factobased on
viewership. Specifically, the Judges cite IPG’s nsprogram “Length” as
one of its factors and IPG’s use of its Time Pekldéeight Factor.

With all due respect to the Judges, this criticeawerely
mischaracterizes the IPG methodology, and ignoo#s Wwritten and oral
testimony relating to the purpose for IPG’s uséheke factors. From the
outset, IPG has articulated that its intent wapdicate the decision-
making of CSOs. According to precedent, CSO decisnaking is

paramount to the issue of relative market valueédie retransmission
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royalties** As such, the IPG methodology only utilizes infation that is
available to CSOs, or reflects the decisions mgdé®0s.

According to the Judges, “Length” (duration of agmam) is actually
an indicia of value because, presumably, the loageogram is
broadcast/retransmitted, the more viewers theré beisThe obvious error
of this presumption aside, “Length” was selectedR$ because it reflects a
guantifiable volume of programming that has beauss by a CSO
pursuant to the Section 111 compulsory licensegaRbess of whether one
person or one thousand persons were to actually aieetransmitted
program, the IPG methodology would not changeataation of a
particular retransmission.

In fact, the Judges’ third, fourth and fifth sulicrsms specifically
criticize the IPG methodology for this precise fad., that IPG factors do
notembrace viewership. It is therefore ironic thnet udges previously
criticized the IPG methodology for not embracingwership as a factor, but

now criticize the IPG methodology for ostensiblyrdpso.

4 See generallyDistribution of 1998-1999 Cable royaltie89 Fed.Reg.
3606, 3613 (Jan. 26, 2004), Docket No. 2001-8 CARPI8-99 (emphasis
added).
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As regards IPG’s Time Period Weight Factor, it ity on
viewership data. However, such viewership datandigl as the Judges
suggest, utilize broadcast-by-broadcast viewerdatp. Rather, it was a
daypart viewership data, attributing a particulalue to each half-hour of
programming based on its daypart placement. IRfBessed on multiple
occasions in written and oral testimony that tled@f such factor was to
utilize the only viewership data that could be &lze to a CSO prior to its
election to retransmit a program, and was theredaedlection of the
potential subscribers. Regardless, IPG’s excigbeofime Period Weight
Factor nullifies such criticism.

B. SDC WITNESS JOHN SANDERS ASSERTS IRRELEVANT

POINTS THAT DISPLAY HIS MISUNDERSTANDING OF
THE RETRANSMISSION SCHEMATIC.

As his final argument, Mr. Sanders challenges a#-thuths” the
statements set forth in IPGR=mand Direct Statementhich referenced the
deficiencies in the SDC’s use Nfelsen’s Report on Devotional Programs
(“RODP”). Sanders test. at para. 10. Although B@Id respond at length,

such arguments are already set forth in full in’#&ebuttal Statemenat

pages 20-33, and need not be repeated here. Mdrtiths” exist.
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Notwithstanding, one item of note must be made.h&fe Sanders
attempts to challenge IPG’s observation that CS@sat predict what
broadcast-by-broadcast viewership will occur ptoselecting a station for
retransmission. IPG has contended that CSOs qoatiict viewership only
on the most general level, e.g., according to histbdaypart ratings.
Nevertheless, Mr. Sanders defends the SDC’s ugedRODP “local”
ratings data, and therefore its use as a toolrftigting devotional program
ratings, with statements that, remarkably, agaspldy his lack of
familiarity with the cable/satellite retransmissigchematic. Sanders test. at
para. 10.

Specifically, Mr. Sanders cites to his prior testing that “ratings tend
to be generally stable over time, meaning thatiptieas in one royalty
period can be reasonably based on prior perforniaand “that participants
in the television industry are accustomed to treafstrue-up” or “make-
good” retrospective adjustments in fees based twabl@atings
performance.”

As to his first point, no specificity is providedoes Mr. Sanders
suggest that the day part timeslot will be mostigicant in predicting the

viewership, or that the program is more signifi€aiidither assertion would
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be easily disproven, as common sense tells usThatJoy of Painting” and
“America’s Got Talent” would garner dramaticallyffdrent results even on
the same television station if both were broadaa8t00 p.m., i.e., the same
day part time slot. Similarly, common sense tefighat “America’s Got
Talent” will garner significantly greater viewerphat 8:00 p.m. than 2:00
a.m.

In sum, Mr. Sanders is just stating the obviouat the same program,
broadcast at the same tinbepadcast against the same competing
programming— will likely generate stable levels of viewershiphis is not
groundbreaking information, and does nothing tareskithe fact that even
with broadcast stations, program schedules cormgtemnge, and
viewership ratings in response thereto are notigiaale. Such fact is why
Nielsen Media Research remains in business. Muopeitantly, and what
displays Mr. Sanders’ misunderstanding of the nstrassion schematic, is
that broadcast ratings reflect the viewership $ingle program being
measured against programs offered by other brotstsabut when the
program is retransmitted it is being exhibited aghan entirely different
lineup of programming, making such broadcast ratingpplicable. As

such, broadcast ratings are irrelevant to a CSQh#obvious reason that
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they will not predict the ratings against an emidgfferent lineup of
programming. Had Mr. Sanders bothered to revie@/dRlesignated
testimony, perhaps this fact would have been degest

No differently, Mr. Sanders’ second statement satgthat a “true-
up”, even if such mechanism existed in 100% ofagituns (which it does
not), somehow rationalizes use of broadcast ratmgdlocate
retransmission royalties. “True ups”, however,dhawe bearing on the
income to a CSO or the viewership to a particutagpam after it has been
retransmitted. There is simply no relevance ohdact to the
retransmission schematic.

C. SDC WITNESS JOHN SANDERS ADMITTEDLY FAILED

TO REVIEW ALL RELEVANT FILINGS MADE BY
INDEPENDENT PRODUCERS GROUP.

Mr. Sanders’ testimony, submitted as part of th&€H&H2buttal
Statementprefaces itself by identifying the materials osibly considered
by Mr. Sanders. Sanders testimony at 2. As &rctbe representations
therein are remiss and inaccurate.

As has now been admitted by the SDC, Mr. Sanddeslfto

incorporate the substance of IP®lstice of Revised Claim to 2001 Cable

Royalties (Devotionalffiled May 10, 2017). This fact was revealed hg t
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SDC’sErrata to Written Direct Statement of Settling Demoal Claimants
(filed January 16, 2018), which oddly did not h&he Sanders amend his
written testimony, but rather admitted the errad anilaterally withdrew
paragraph 9 of Mr. Sanders’ testimony. The inappabeness of a party
unilaterally attempting to revise the testimonyaofitness aside, it is
unknown whether Mr. Sanders had IPGatice of Revised Claim to 2001
Cable Royalties (Devotionaily his possession and simply chose to
disregard it, or whether it was never providedito hy the SDC to begin
with. While neither act can be countenanced, ttssvar to such question
goes toward either the credibility and competerfdylio Sanders, or the
SDC'’s candor in sharing information with its witses, both of which are at
issue in this proceedirfg.

As the Judges are aware, the SDEYsata to Written Direct
Statement of Settling Devotional Claimaptempted IPG to file it§lotion
for Admonition and Sanctiong/hich remains pending. Notwithstanding,

further issues exist regarding what IPG materialgelbeen considered by

> See IPQRebuttal StatemenBGalaz test. at Section B, “The Testimony of
SDC Witness John Sanders was Straitjacketed. oliadvbe curious to
know whether Mr. Sanders is even aware that the B&Cattempted to
amend his testimony.
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Mr. Sanders, and whether they were even providédri&canders by the
SDC.

Mr. Sanders’ testimony asserts that he revieuwvadr alia, IPG’s
Remand Direct Statemermind IPG’SOpposition to SDC Motion to Strike
Written Direct Statemertfiled April 20, 2017), and the Judge&3ider
Denying SDC Motion to Strike IPG’s Written Dire¢catémen{Oct. 6,
2017). Despite the obvious and evident refereteése designated
testimony in these documents, including a desompdis to the significance
and relevance of such designated testimony togbeifsc issues raised by
the Judges during the initial round of these prdoegs, Mr. Sanders
conspicuously provides zero acknowledgment tharebis testimony.
Pause must therefore be taken to ask whether Mde®s requested the
designated testimony, or was even provided theydased testimony.

By all accounts, Mr. Sanders has not reviewed #@segrhated
testimony identified in IPG’'®emand Direct StatemenAll such testimony
was of expert witnesses expressly cited in prededapinions, including
an expert witness that appeared in the same pnoceas Mr. Sanders
(Michael Egan). Each of the witnesses were extehsinvolved in CSO

activities vis-a-vis employment and ownership ofaC§/stems. All of these
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witnessesuniformly disagree with the position that CSOs rely on the
viewership ratings garnered by the broadcast sistian issue prominently
raised as a criticism against the IPG methodolaghé Judges’ final
determination in connection with the initial rouofithese proceedings. See
78 Fed. Reg. 64984, 64999-65003 (Oct. 30, 2013).

IPG’s Rebuttal Statememioted that it was unclear whether this lack
of scrutiny as part of his direct statement testiynavas the product of Mr.
Sanders’ apathy, or the SDC'’s “straitjacket” metbdtmiting Mr.

Sanders’ resources for consideration. The anspmas to have been
answered by Mr. Sanders’ testimony within the SRébuttal Statement

As is evident, despite the presence of designatahrtony in IPG’s
Remand Direct Statemefitied April 15, 2016), Mr. Sandestill did not
review such testimon3’. Despite the citation to such testimony in IPG’s
Opposition to SDC Motion to Strike Written Diretatémentfiled April
20, 2017), Mr. Sandestill did not review such testimony. These pleadings

were filed twenty-one months and nine months, retsgay, prior to Mr.

% See IPG Designated Testimony, citing Docket no8128 CARP CD 98-
99 (Phase I), Docket nos. 2012-6 CRB CD 2004-260&se I1), 2012-7
CRB SD 1999-2009 (Phase 1), Testimony of Johndfullames Trautman,
Michael Egan, Judith Allen, and Gregory Rosston.
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Sanders’ testimony in rebuttal to IPRemand Direct Statememiroviding
Mr. Sanders with more than ample opportunity toeev Notwithstanding,
Mr. Sanders fails to make a single acknowledgmeétttedesignated
testimony, fails to address how it relates to tiegés’ prior criticisms, yet
expressly cites the other means by which evidenbmgted as part of
IPG’s Remand DirecBtatement differs from the evidence submittedRs |
in the initial round of proceedings. Sanders tais.

At a certain point, one is left scratching one’adhas to what Mr.
Sanders’ believed was the scope of his engagenteractually review
IPG’s filings and supporting evidence, or to path& conclusions sought by
the SDC. What is clear, however, is that Mr. SandiEled to consider
extensive newly-submitted evidence that directlgradses the criticisms
previously levied by the Judges against the IPGhoukdlogy.

D. SDC WITNESS JOHN SANDERS RETAINS NO
PARTICULAR QUALIFICATIONS TO CRITIQUE A
METHODOLOGY ASSESSING THE VALUE TO CABLE
SYSTEM OPERATORS OF RETRANSMITTED
PROGRAMMING.

IPG’s Rebuttal Statememnd the SDC’3Nritten Direct Statement

detailed the facts concluding that SDC witness Jadumders retains no
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particular qualifications teonstructa methodology assessing the value to
CSOs of retransmitted programming. By the samertpkir. Sanders
retains no particular qualification twitique such a methodology, other than
to observe any alleged mathematical or comparaldleaés on IPG’s part.
As noted above, the one instance in which Mr. Sendiel make such an
allegation, i.e., IPG’s alleged failure to remo®2 broadcasts of Salem
Baptist Church and Jack Van Impe Ministries frosnahalysis, it was
incorrect. Consequently, such false allegationlted in the SDC filing an
Errata to Written Direct Statement of Settling Degwoal Claimantsand

IPG filing aMotion for Admonition and Sanctionshich remains pending.
See supra.

As was revealed on examination by the Judges, Mrd&s had
literally zero experience in the subject for whidhwas requested to opine.
Neither he nor anyone at his firm had ever beeolved in the assessment
of cable or satellite retransmissiorser Mr. Sanders had never spoken to
a CSO representative. As noted above, he hasd taileeview the
designated testimony of expert witnesses expregslgt in precedential
opinions, including an expert witness that evereapgd in the same

proceeding as Mr. Sanders (Michael Egan).
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What is clear is that Mr. Sanders has no qualifiostto make any
econometric analysis (or critique), and painfudghks any background in
CSO proclivities or cable and satellite retransmissaluation. To that
extent, the bulk of his testimony must be eitherefjarded or provided little
weight?’

CONCLUSION

In sum, and contrary to the comprehensive stateofdvir. Sanders,
IPG responded to each and every one of the crigigvied by the Judges,
with modifications to the IPG methodology, the sigsion of evidence vis-
a-vis designated testimony, and the engagemem e€anometric expert to

validate and endorse the IPG methodology and stste Moreover, to the

" 1t is therefore ironic that Mr. Sanders hasidded Mr. Galaz as being
unqualified to present a distribution methodolod\s a basis of comparison,
Mr. Galaz has been involved in retransmission ttgyaiktribution
proceedings for more than twenty years, has deedlopethodologies, has
critiqued methodologies, has developed softwargnaras for the valuation
of programs, and has personally reviewed the datard parties and
developed programs that discovered errors that panels have found
significant. Sed®istribution of 1993, 1994, 1995, 1996, 1997 Cdktyalty
Funds(Dec. 26, 2001), 66 Fed. Reg. 66433, at 662t9%®eq (“Zero Viewing
hours” . ..”). To the extent that Mr. Galaz hasrepresented a distribution
methodology, it has been premised on integrating theat reflects CSO
decisionmaking, per prior rulings of the CRB argdpgtedecessors. Mr.
Sanders, by comparison, has never developed a dwtiyy, butonly

endorsed the work of others.
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extent that Mr. Sanders attempts to assert ecom@nosaticisms to the IPG

methodology, such criticisms should be disregaatedeyond the scope of

his expertise.

Respectfully submitted,

By /sl

Raul C. Galaz
March 9, 2018
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DECLARATION OF RAUL GALAZ

| declare under penalty of perjury that the foiegdestimony is true
and correct, and of my personal knowledge.

Executed on March 9, 2018 /s/
Raul C. Galaz
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